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On October 29, 2012, the Ontario Court of Appeal heard the appeals in Martin v. Fleming1 and 
Martin v. Campoverde & Sisoun, which addressed whether a single statutory deductible or 
multiple deductibles would apply in respect of damages for non-pecuniary loss arising from 
injuries sustained by a plaintiff in multiple accidents. The plaintiff, Wendy Martin, was 
involved in two motor vehicle accidents in 2006 and 2008, and, together with her family 
members, commenced separate actions for damages arising out of the injuries allegedly 
sustained.  The two actions were subsequently ordered to be tried together so as to be subject 
to a global assessment of damages. 
 
In considering whether one or two deductibles should be applied to Ms. Martin’s non-
pecuniary damages, the parties had to focus on the interpretation of the section that established 
the deductible, namely section 267.5(7) of the Insurance Act, R.S.O. 1990, c.I.8.  The issue 
was originally advanced by the plaintiffs on a Rule 21 Motion before the Honourable Madame 
Justice Herman. The plaintiffs made a rather novel argument that section 267.5(7) of the 
Insurance Act had to be read in light of section 67 of the Legislation Act, S.O. 2006, c.1, which 
section stipulated that “[w]ords in the singular include the plural and words in the plural 
include the singular”.  On this basis, one could pluralize the nouns in section 267.5(7) of the 
Insurance Act to read “action” as “actions”; “amount” as “amounts”; “protected defendant” as 
“protected defendants”; and “loss” as “losses”.  However, the only wording of the section that 
is not pluralized is the actual numerical amount of the deductible (i.e.: the “$15,000” amount 
cited in Bill 59, or the “$30,000” amount cited in Bill 198).  Plaintiffs’ counsel argued that this 
interpretation of section 267.5(7) supported the application of only one deductible, even in 
circumstances involving a global assessment of damages from multiple motor vehicle 
accidents.   
 
The tort Defendants’ position was that the plaintiffs’ pluralization was arbitrary and that 
applying one deductible to non-pecuniary damages stemming from multiple motor vehicle 
accidents was contrary to the legislature’s intent to stabilize insurance rates and to use the 
deductible as a tool to ensure that the insurance regime would not be “abused by frivolous 
claims”.  Justice Herman adopted this reasoning and dismissed the plaintiffs’ motion, also 
noting that the application of a separate deductible for each of the 2006 and 2008 accidents 
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accorded with the judicial findings in Gorman v. Falardeau, [2002] O.J. No. 5492; Moore v. 
Wienecke, [2006] O.J. No. 202; and Baillargeon v. Murray, [2001] O.J. No. 148.   
 
Given the importance of confirming how deductibles would be applied in future actions, the 
appeal of Justice Herman’s decision caught the attention of both the plaintiff personal injury 
bar and the automobile insurance defence industry.  Accordingly, both the Ontario Trial 
Lawyers’ Association (OTLA) and the Canadian Defence Lawyers (CDL) obtained Intervener 
status at the Court of Appeal to advocate on behalf of the plaintiffs’ and tort defendants’ 
positions respectively.   
 
The appeal was heard on October 29, 2012, before Justices Sharpe, Rouleau and Hoy.  The 
appellate court rejected the plaintiffs’ submissions that section 267.5(7) should be reinterpreted 
through pluralization of the statutory wording therein, and instead found that the plain meaning 
of the section required the court to determine the amount of non-pecuniary damages 
attributable to each action and then to reduce that amount by the deductible.  This process still 
held for global assessments involving multiple actions from multiple motor vehicle accidents, 
meaning that once the non-pecuniary damages were attributed to each separate action or 
accident then those amounts would each be reduced by separate deductibles.   
 
The plaintiffs also invoked public policy, arguing that it was unfair to apply multiple 
deductibles to plaintiffs who had the misfortune to be involved in multiple accidents since the 
cumulative effect of the deductibles could wipe out the general damages that are awarded for 
serious claims, or reduce those damages to the point where it is impractical to sue. As 
Intervener, OTLA took this argument one step further by claiming that it offended Charter 
values to treat plaintiffs with identical injuries differently by reducing their damages claims by 
either one deductible or multiple deductibles, on the basis of whether their injuries were caused 
by one motor vehicle accident or multiple accidents.  The Charter argument was rejected by 
the Court of Appeal on the basis that a court would only give effect to the argument if the 
legislation was ambiguous.  According to the Court, in this case, section 267.5(7) was not. 
 
The tort Defendants and CDL addressed the public policy argument in their responding appeal 
materials by citing the legislative history of the statutory deductible in section 267.5(7) of the 
Insurance Act, from Bill 164 through to Bill 59 and Bill 198.  The Ontario Legislative 
Assembly Debates (Hansard) confirmed that the deductible was introduced in Bill 164 only 
after extensive consultation between the government and hundreds of individuals and interest 
groups, including consumers' associations, advocates for victims' rights, lawyers' groups, the 
insurance industry and others.  Agreeing on the quantum of the deductible was also an 
especially contentious issue that involved “…serious and significant consultation with two of 
the extremes in the debate, the insurance industry on the one end and the legal community on 
the other end of that spectrum”.2  Indeed, it was noted that despite any opposition to either the 
merits or quantum of a statutory deductible, the duly elected legislature passed Bills 164, 59 
and 198 with the intention of stabilizing insurance rates, reducing frivolous claims, and 
providing Ontario drivers with fair and balanced automobile insurance. 

                                                 
2Ontario, Legislative Assembly, Official Report of Debates (Hansard), p. 2568, Session 50, 19 July 
1993 (Hon. Mr. Charlton). 
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After dismissing the plaintiffs’ appeal orally, the Court of Appeal released their typed 
Endorsement on November 5, 2012.  The Endorsement confirms that when dealing with global 
assessments involving multiple actions from multiple motor vehicle accidents, multiple 
deductibles are still to be applied to reduce the non-pecuniary damages attributed to each 
accident.  Despite the novel argument presented, it is reassuring to know that the Court of 
Appeal has upheld the established methodology used by the personal injury bar and the 
insurance industry of applying multiple deductibles to multiple accidents, as the legislature 
always envisioned. 
 
Derek V. Abreu is a partner at Bell, Temple.  He appeared at the Court of Appeal as an 
Intervener on behalf of the Canadian Defence Lawyers. 
 
 
 


